ST 00-0136-G L 07/17/ 2000 SERVI CE OCCUPATI ON TAX

Under the Service Occupation Tax Act, servicenen are taxed on tangible
personal property transferred as an incident to sales of service. See 86
I1l. Adm Code 140.101. (This is a GL).

July 17, 2000

Dear XXXxX:

This letter is in response to your letter dated April 25, 2000. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter, which is designed to provide general information,
is not a statenent of Department policy and is not binding on the Departnent.
See 2 11l. Adm Code 1200.120(b) and (c), which can be found on the Departnent's
Wb site at www. revenue.state.il.us/legalinformation/regs/part1200.

In your letter, you have stated and made inquiry as follows:

W have a client conpany that is currently collecting and remtting
tax in your state.

In an effort to be sure that this conpany is collecting sales tax
properly I would like to submt the following information. Could you
indicate if this transaction is taxable under the | aws of your state?

This conpany sells direct mail advertising by telephone to clients

within your state. The advertising will be printed material placed in
an envelope with postage affixed. It will be placed in the postal
system in Colorado or will be drop shipped to a post office in your
state. However, the client in your state wll never take physical
possession of this advertising product. This mail wll be delivered
by the postal system to consuners in a variety of local taxing
districts within your state. The consuner will not pay to receive

this advertising material.

W assunme that this conpany has nexus wthin your state for the
collection and remttance of sales and use tax. Wth respect to the
mai | i ng di scussed above coul d you pl ease tell ne:

1. Is this a taxable transacti on? Yes No

2. Is it taxable at the state and |ocal rate of the client Yes
No
busi ness?

3. Is it taxable at the state and | ocal rates where the Yes No

mail is delivered to consuners?
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I would appreciate your response by circling the correct answer and
returning this letter with any additional coments you think are
appropri ate.

Your consideration is appreciated very nuch.

In multi-service situations, such as the one that you have described, the

tax liabilities of each party can be affected by many factors, including how
other parties handle their tax liabilities. Wthout specific and conplete
information about all of the parties, a specific answer s inpossible.

Therefore, we can only provide the follow ng general information

Illinois taxes the retail sale and use of tangi ble personal property under
two separate but related statutes. The Retailers' Occupation Tax Act inposes a
tax upon persons engaged in the business of selling at retail tangible personal
property. 35 ILCS 120/2 (1998 State Bar Edition). The Use Tax Act inposes a tax
upon the privilege of using in this State tangi ble personal property purchased at
retail froma retailer. 35 ILCS 105/3 (1998 State Bar Edition).

In addition to the State Retailers' Cccupation Tax, inposed at the rate of
6.25% various local taxes may apply to a transaction. The enclosed copy of 86
I1l. Adm Code 270.115 explains the manner in which one determines if a |oca
tax, and which local tax, is applicable to a transaction.

As the regulation explains, |local taxes are incurred when sales occur wthin
a jurisdiction inposing a local tax. The Department has determ ned that the nost
i nportant elenent of selling occurs when a seller accepts the purchaser's offer

to buy. Consequently, selling is deenmed to occur where the purchase order is
accepted by the seller. It is the rate inposed by a jurisdiction at that
|ocation that will determ ne the correct anount of |ocal taxes. The |ocation of

t he purchaser, or the point at which title passes to the buyer, is immterial.

If a purchase order is accepted outside this State but the tangi bl e personal
property which is sold is in an inventory of the retailer located within a hone
rule municipality at the tinme of sale (or is subsequently produced in the hone

rule nmunicipality), then delivered in Illinois to the purchaser, the place where
the property is located at the time of sale (or is subsequently produced in
I1linois) will determne where the seller is engaged in business for Hone Rule
Muni ci pal Retailers' COCccupation Tax purposes with respect to such sale. See

Section 270.115(b)(3).

Under the Service Occupation Tax Act, servicenen are taxed on tangible
personal property transferred as an incident to sales of service. See the
encl osed copy of 86 IIl. Adm Code 140.101. The purchase of tangible personal
property that is transferred to the service customer may result in either Service
Cccupation Tax liability or Use Tax liability for the servicenen dependi ng upon
which tax base the servicenen choose to calculate their tax liability. The
servicenen may calculate their tax base in one of four ways: (1) separately
stated selling price of tangible personal property transferred incident to
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service; (2) 50% of the servicenen's entire bill; (3) Service Cccupation Tax on
the servicenen's cost price if +the servicenmen are registered de mnims
servicenen; or (4) Use Tax on the servicenen's cost price if the servicenen are
de minims and are not otherwise required to be registered under the Retailers'
Cccupation Tax Act.

Using the first method, servicemen nmay separately state the selling price of
each item transferred as a result of the sale of service. The tax is based on
the separately stated selling price of the tangible personal property

transferred. |If the servicenmen do not wish to separately state the selling price
of the tangi ble personal property transferred, the servicenen nust use 50% of the
entire bill to the service custoner as the tax base. Both of the above nethods

provide that in no event may the tax base be less than the servicenen' s cost
price of the tangible personal property transferred.

The third way servicenen may account for tax liability only applies to de
mnims servicenmen who have either chosen to be registered or are required to be
regi stered because they incur Retailers' QOccupation Tax liability with respect to
a portion of their business. Serviceman may qualify as de mnims if the
servicenen determne that the annual aggregate cost price of tangible personal
property transferred as an incident of the sale of service is less than 35% of
the servicenmen's annual gross receipts from service transactions (75% in the case
of pharmaci sts and persons engaged in graphic arts production). This class of
registered de mnims servicemen is authorized to pay Service Cccupation Tax
(which includes |ocal taxes) based upon the cost price of tangible personal
property transferred incident to the sale of service. They remt the tax to the
Departnent by filing returns and do not pay tax to suppliers. They provide
suppliers with Certificates of Resale for the property transferred to service
cust oners.

The final method of determining tax liability may be used by de mnims
servicenen that are not otherwise required to be registered under the Retailers’
Occupation Tax Act. Servicenmen may qualify as de mnims if the servicenen
determ ne that the annual aggregate cost price of tangible personal property
transferred as an incident of the sale of service is less than 35% of the
servi cenen's annual gross receipts from service transactions (75% in the case of
pharnmaci sts and persons engaged in graphic arts production). Such de mnims
servicenen may pay Use Tax to their suppliers or may self assess and remt Use
Tax to the Departnment when making purchases from unregistered out-of-State
suppliers. The servicenen are not authorized to collect "tax" fromtheir service
custoner nor are the servicenen liable for Service Cccupation Tax. It should be
noted that servicenmen no |onger have the option of determ ning whether they are
de mnims using a transaction by transaction basis.

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at ww. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.



ST 00-0136-A3L
Page 4
July 17, 2000

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

G na Roccaforte
Associ at e Counsel

GR: nsk
Enc.



